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Prevalllng Parties

The parents of a student should be
awarded counsel feas and costs as pre-
vailing parties in a special aducation dis-
pute with 2 public school system, as the

- fact that they were represented by an out-

of-state attomey does not disgualify them
from recouering fees, determines a LS.
Dishrict Court judge . .. ....... page 11.

Zoning

Telecommunications Tower

A plaintiff corporation shouldbe awarded
summary judgment on a count alleging that
the defendant Cumbedand zening board's
decision to deny the plaintff permission o
erect a 170-foot telecommunications tower

 violated the Telecommunications Act of
" 1924, as the board's decision would effec-

tively prohibit the prevision of perscnal wire-
less service in portions of Cumberand and
the surrounding area, a LS. magistrate
judgeconcludes ... .....o... .. page 11.

Indemnification - injured
Employee Of Subcontractor

& general contractor, which was found
not negligert irl a civil suit#led by the in-
jured employes of a subcontragior, is en-
titlad te recover its defense costs from the
subcongractor, as the subtontractor
breached its duty to delend.arising qut of
the indemnification clause of its agree-
mentwith the general contractor, rules a
Superior Court judge. .. ... ... page 13.

See news story on this page.
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lecied workers' compensation from his em-
ployer, ThermoCor Kimmins.

Kimmina was hired by the general con-
tractor, Kiewit Construction: Co., pursuant

“to & $1.3 million suheontract agmement

o perform demolition work on a contract

couinta of nispligence,

Subsequently, Kiewit filed a third-party
complaint against Kimmins and Reliable
Mational Insurance Co. seeking o endorce
Section 11 entitled “INDEMNIFECATION,”

Cayilinuad o page 13

1dent 0 the MEJOrIty OWIeEr 01 e
corporation] could effectively har an other-
wige reaponsibie officer from paying these
funds in accordance with the law”

) The nirie-page decigion is Lubetzby v, Unit-

Conbineed on page 156

Lawyer Wins Bid For Prejudgment Interest
Cap Did Not Apply To Munfcrpaf Employee Who Was Sued !nd;wduaﬂy

Pexsonal-injury and commercial ifgation at-
rorney Richard C. Talle recently prevailed in a
case in which the Rhode Island Supreme Court
clarified the position that municipal employees

being sued in their individual capacities do not

enjoy the protections
L afforded by statutory
law that the mumnici-
pality 1self enjoys,
and that they are sub-
ject to prejudgment
interest on avards entered against them. In a re-
cent interview with Lawyers Weekly's Tony
Wright, the plaintiffs’ lawyer discusses the case,
Ardrade, et af. v. Perry, ¢t al., and the implica-
tions of the court’s decision,

]

Q What were the ﬁ.:cﬁs of the case?

This was acasewheremycheut A copi-

« €7 Tepair man, was traveling through

an intersection 'm the Town of South

Kingstown when a patrolman, David B.]

Perry, who was in uniform and on pafral,

struck my client broadside. He had rotator

ouff and shoulder injuries, generally. He was
out of work for a couple of months.

| Were there any attempts to settle the
» ratter?

We tried to make several aftempis to

« settle the case unsuccessfully. When

we finally went to trial, I brought the action

against the police officer ag well aa the Towm

of South Kingstown. We tried it for four days

in front of [Supericr Court Judge Franeis J]

Darigan [Jr.], and judgment was entered for
my client on March 13, 2003,
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Was the judgment agwm both defer-
» donfs?

Ves, but-my request for [prejudgﬂent]
sinterest was only against the individ-

ual officer becanse General Law 3-331-3,
known as the Rhode Island Govermmental
Tart Liahility Act, which applies fo muniei-
palities, essemtially says that statutory dam-

ages against municipalities are capped at

$100,000. In addition to that it says that no
matter what the judgment is — $25,000,

“$50,000, or in our case $75,000 — thereizsno

prejudgment intarest.

And waos your msﬁomaﬂowadasm;are-
« judgment interest against the officer?

Initiafly Judge Parigan denied my mo-

v tion. But then I filed & motion for new

trial, sent a memo and reargued [ny posi-

tion). He then granted my motion for costs
and interest against Officer Perry only.

What, ir your opinion, changed Dorig-

» ar’s rrind ¥
He did seme research and he agreed
«with me. My position was that for
municipal employees who are sued indi-
vidnally or who are sued separate and
apart from the municipality and who are
demonstratively negligent on their own,
the municipal immunity or cap does not
apply. The first time he denied [Ehe mo-
. Contirtrad on paga 15
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tion] his belief was that because the police
officer was in the course of duty, the mu-
nicipal immunity would cover him. But
upon additional research and reflaction,
he agreed that it did not.

What's the rationale behind General
" LJHU 9-31-3?

The raticnale is to profect the murdci-

« pality from excessive damages and in-

terest. Different jurisdictions take different

views on that. Some states have given up

their immunity entirely. Our state has
capped it af $100,000.

The attorney for the municipality and

« for the sfficer filed an oppeal, whick
was heard and decided by the Supreme
Court. What issues spe:cr,ﬁmﬂfjr did the court
address?

The only izsuss were [whether] the cap
«applied to individual municipal em-
ployees who commit negligence during the
course of their exnployment, and do [atborneys]
have to specifically state they're suing an in-
dividial “in their individual capacity.” Do you
have to usethe magic or formulaic words say-
ing, “I gue the Town of South Kingstown and
John Jones ndividually. ™ Thatis the most im-
portant part. of this case.

« questions?

The court. reiterated thet municipal
»employees are not, coverad by 8-31-3,

but more importantly, the court clarified once
and for all that when ¥ou sue a municipal
employes you do not have to use the words
“in his individual capacity.” You can say, ‘I
sue the Town of South Kingstown and John
Jones™ So whatthe court said vas that when

Q And heow did the cowrt answer those

you sue an individual employee in his ca-
pacity as a town employee, he enjeys the cap,
Butif you don say “in his capacity as atown
official,” then he does not erjoy that cap. The
reason why it's so important is that the at:
tormey who is filing these kinds ofmmplamts
— and they're filed every day — is not
trapped by the failure to use the magic lan-
guage. As long as you don’t say “in his offi-
cial capacity,” you ean just say “John Jones.”
Fou can just say “Iary Smith." it will be as-

Liable by and ﬂnmugh the actions of an em-
pl{)}ree

» commercinl litigater and P afforney,
£ dio you consider the rnughest coses to
handla?

The slip-and-fall cases are very very
«difficult because of the general admo-
nition against people in that they should loak

% Stwitching gears, os an experierfeed

“The court clarified once and for all that ... when
you sue an individual employee in his capacity as a
town employee, he enjoys the cap. But if you don’t
say ‘in his capacity as'a town official,’ he does not
enjoy that cap. The reason why it’s so important
is that the attorney who is filing these kinds of
complaints — and they're filed every day — is not
trapped by the failure to use the magic language.”

_ Richard C. Tallo, plaintiffs’ lawyer
in Andrade, et al. v. Perry, et al.

sumed that you are suing a person in an in-
dividual capacity unless you say otherwise.
It really ctarifies the issue of pleading when
yuu’re dealing with a munieipality, where
youw're attempting to hold the municipality

where they're walldng, There's also the dif-
ficulty of notice. In srder to prevail, the own-
er of the property er the person responsible
for maintaining it has to have notice [of the
hazerdous condition).

What do veuw emfoy most about your
o procitce?

I like the challenges of the different

« f¥pes of cases. In all respects we try to

do our best to see that plaintiffs are ade-

quately compensated if they're truly deserv-
ing and not at fault.

What do you thinkof the massive efforts
« underfoot ot fort reform?

I think the tort reform efforts are
emisguided. I don’t think they're”

aimed at the correct culprits. The plain-
tiffs’ bar is not the culprit. We're the ones
who are maintaining the traditions of the
law. We're seeing that products are safe,
that people are driving their automobiles
and keeping their properties in safe and
reasonable conditions. We're the ones that
weed out doctors who do noet practicein a
safe and reasonable manner, Plaintiffs' at-
torneys are actually doing a service to the
public.

« tiards?

No, I don't think there should he any
«caps because for hundreds of years
there were no caps. I think juries are te-
spensible and reasonable encugh to put a
value on what a person’s injuries are, You
only hear about these extraordinary cases,
but 35 percent of cases are very reasonable
and jurcrs are very reasenable. They can
evaluate, based on the testimony they
hear, what are reasonsbie damages. I don't
think that any jurer is going to overpay for
injuries they feel are not valued at that
amount. L
ueestions or cormaments may be direcled. fo
the writer at twrighf@lawyversweekly.com.

Q Bhould there be any cops ot ail on

s ¥ rem



